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The Operation of the Missouri Non-Partisan
Court Plant
WILLIAM W. CROWDUS*
Much has been written about the Missouri Non-Partisan Court
Plan which was adopted in 1940 and its provisions have received wide-
spread publicity in this Journal and in many other legal publications.
This article, therefore, will not attempt to review the provisions of the
Plan, but will be in the nature of a report on how it has functioned in
the relatively short time it has been in operation. At the outset, it should
be borne in mind that the evils of the popular elective system, which the
Plan was designed to eliminate, applied with equal force to Republicans
and Democrats. Accordingly, this article is not intended to be partisan
in any respect.
*This article is a redraft and bringing up to date of the one appearing in Vol. 27,
Journal of The American Judicature Society, 166 (April, 1944) and is published with
the consent of that journal Mr. Crowdus is a member of the St. Louis Bar, and was
vice-president and executive director of the Missouri Institute for the Administration of
Justice, which sponsored the plan. Judge Leslie A. Welch, referred to in this article, iS
a graduate of University of Nebrasha College of Law 1914.
The text of the constitutional amendment creating the plan appears in this JOUR-
NAL, 24:195, April. 1941. Its provisions have been summarized as follows:
It applies to the supreme court and to any court of appeals and to the circuit and
probate courts within the city of St. Louis and Jackson County. By referendum in any
judicial circuit it may be adopted therein with respect to courts of record in that circuit.
Appointments to any vacancy are made by the governor from three persons nominated
by non-partisan judicial commissions. With respect to vacancies in the supreme court
or in any court of appeals, the commission has seven members, consisting of the chief
justice of the supreme court, three members elected by the bar, and three laymen ap-
pointed by the governor. With respect to circuit and probate judges, the commission
has five members, consisting of the presiding judge of the court of appeals for that judi-
cial circuit, two members of the bar residing in the circuit and elected by the bar of the
circuit, and two citizens appointed by the governor. Each judge appointed holds office
until December 3 1 following the next general election after the expiration of twelve
months. Sixty days prior to the general election preceding the expiration of his term of
office any judge may file a declaration of candidacy for election to succeed himself. In
such case, his name is submitted at the next general election on a separate judicial ballot,
without party designation, reading: "Shall Judge ------------ of the ------------ court be retained
in office? ( ) Yes. ( ) No." If the outcome of the vote is favorable, the judge
serves for a full term, at the expiration of which his name is again submitted to the voters
in the same way. If the vote is negative, the vacancy is filled by nomination and appoint-
ment as before.
TReprinted by permission from the Nebraska Law Review..
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The Plan was adopted by the voters as a constitutional amend-
ment at the General Election in November, 1940. Thereafter the Mis-
souri Supreme Court, pursuant to Section 4 of the amendment, promul-
gated Rule No. 39, which governs the administration of the appellate
and Circuit Judicial Commissions (hereinafter sometimes referred to as
"Nominating Commissions") and the elections of lawyer members
thereof provided for under such section and fixes the terms of office of
the members of said Commissions. Under Rule 39 the terms of office of
the members of these Commissions are staggered, thus making impossible
tbc claim that any one Governor of the State could control any of such
Commissions. Here it should be stated that in Missouri the Governor
holds office for a term of four years and cannot succeed himself. Gover-
nor Stark, before his term of office expired, appointed the first lay mem-
bers of these Commissions and it must be said that he carried out the true
spirit of the amendment by not only appointing men of the highest cal-
iber, but also in not following party lines entirely. The results of the
first election of the lawyer members of the Nominating Commissions met
with the wholehearted approval of the Bar. Since the original members
of these Commissions were selected, there have been several vacancies
which have been filled with men of eminent qualifications.
In 1940, at the same election at which the Court Plan was adopted.
Forrest C. Donnell, a Republican, was, on the face of the official returns,
elected Governor of Missouri by a majority of around 3,000 votes. His
Democratic opponent contested the election and the Legislature (which
was predominated by Democrats), in apparent violation of the Missouri
Constitution, refused first to seat Governor Donnell and then conduct
the contest. Thereupon the attorneys for Donnell filed in the Missouri
Supreme Court a mandamus suit against the Speaker of the House of
Representatives seeking to compel him to publish the election returns
seating Donnell. It so happened that all of the seven members of the
Supreme Court had previously been elected as Democrats, long prior to
the adoption of the Court Plan. Nevertheless, the decision of the court
was unanimous in issuing the writ of mandamus in favor of Donnell,
the Republican, against McDaniel, the Democrat. Under the old popular
elective system all of these seven members of the court, if they sought re-
election, would have first had to face the vicissitudes of a primary election
and, if successful therein, then be the Democratic candidates at the ensu-
ing general election. Under the provisions of the Non-Partisan Court
Plan, however, these judges would not have to face a primary election:
and would not run as Democrats but would, in a general election, run
solely on their respective records, with no opponents, on a separate judi-
cial ballot without party or political label, the sole issue being whether
they should or should not be retained in office. Hence, when the afore-
said honest and courageous decision was rendered these seven judges did
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not have to worry about party politics; at least, none of them had to
make any apologies to any political leaders or committeemen.
Since the Court Plan became law, the nominative and appointive
features thereof have been invoked on five occasions-one respecting a
vacancy in the Circuit Court of the City of St. Louis, one respecting a
vacancy in the Supreme Court of the State, one respecting a vacancy in
the Kansas City Court of Appeals, one respecting a vacancy in the Circuit
Court of Jackson County, and the last one respecting a vacancy in the
Probate Court of Jackson County. Pursuant to the terms of the Plan,
in each of the aforesaid instances the appropriate Nominating Commis-
sion submitted the names of three nominees to the Governor. In each
instance the Governor was required to appoint, and did appoint, one of
the three nominees submitted to him and in every case all the nominees
were amply qualified lawyers of the type which would reflect credit to
the judiciary. The first appointee was Honorable William H. Killoren,
who was appointed to the St. Louis Circuit Court. Judge Killoren, a
Republican, had previously served on this same court and had a splendid
record. In fact, his record was so outstanding that when he ran for re-
election in 1932 he led the Bar Association poll on judicial candidates.
However, as 1932 happened to be a Democratic year, Judge Killoren was
swept out of office in the Democratic landslide through no fault of his
own, and in spite of his fine record no the bench. Consequently, it was
rather coincidental that the first person appointed under the Missouri
Non-Partisan Court Plan had previously been the victim of one of the
very things which the Plan was designed to prevent. An example of the
reaction of the public to Judge Killoren's appointment is expressed in
the following excerpts from an editorial which appeared on November 3,
1941, in the St. Louis Star-Times which, incidentally, is a Democratic
newspaper:
This is not the complete story, however. One important fact
is that under the new system Mr. Donnell was required to choose
one of the three nominees suggested to him by the advisory panel,
and every one of these nominees-Mr. Killoren. James V. Frank
and Vincent L. Boisaubin-was a citizen and a lawyer of proper
standing for a judgeship. Mr. Killoren has been on the circuit
bench before and made an excellent record: Mr. Frank and Mr.
Boisaubin are men of fine reputation. Sometimes Missouri gover-
nors have made bad judicial appointments, but Mr. Donnell could
not have made a bad selection even if he had wished to do so.
Furthermore, Judge Killoren under the new judicial plan is
entirely free of any need to worry about his chances for renomina-
tion by the Republican organization. He does not have to face a
primary election, but will submit his record, a year from now, to
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the voters in the general election only, where the single question
they must decide is whether they wish him to continue as a judge.
It is difficult to emphasize the importance of this point with-
out perhaps invidious examples, but the issue is important and it
must be understood. We have seen cases in St. Louis where good
judges were appointed by a governor and then were ruthlessly
knifed by the ward-heelers of their own political party at the next
primary. Whenever intra-party struggles for power occur-and
such struggles are the rule-a judge who is subject to the whims
of the organization is faced with the danger that he will be made
a scapegoat.
Under the new plan, neither Judge Killoren nor any other
circuit judge now on the bench will ever again be subjected to this
kind of political embarrassment. Their only responsibility will be
to the people.
These are elements of major importance in connection with
the judiciary, the independence and integrity of which is at the
heart of our democratic system. They are elements which make it
vital for the people to support the new judicial plan, at the general
election next year, against the efforts which already have been
launched by the politicians to repeal the system before it has even
had a fair trial.
During the campaign for the adoption of the Court Plan, some of
its opponents argued that if the Plan was adopted, a country lawyer
would never have a chance to serve on the Appellate Courts of the State,
the argument being that the attorneys from St. Louis and Kansas City
would predominate the Nominating Commissions. On December 31,
1942, a vacancy occurred on the Missouri Supreme Court, whereupon
the Appellate Nominating Commission submitted three nominees to the
Governor, all of these nominees being country lawyers. Among said
three nominees was Honorable Laurence M. Hyde, whose name is famil-
iar in bar association circles throughout the United States and who has
steadfastly worked for the improvement of the administration of justice.
Judge Hyde, a Republican, had a splendid record as a commissioner of
the Missouri Supreme Court and the result was that Democrats and Re-
publicans alike urged his appointment by the Governor, and Judge
Hyde's appointment followed.
The appointee to the Kansas City Court of Appeals was the Hon-
orable Samuel A. Dew, a former Circuit Judge in Kansas City and a
lawyer highly respected by the bar.
The appointee to the Jackson County Circuit Court was the Hon-
orable John R. James, an outstanding lawyer of Kansas City, who had
had previous judicial experience.
DICTA
The last appointment above referred to was that of the Honorable
Leslie A. Welch, a Republican, to the Probate Court of Jackson County.
His appointment, perhaps more than that of any other one, furnishes the
best example of how well the Court Plan has worked. His predecessor
in office was a Pendergast stalwart who had been elected under the old
political system and who had held office for many years. Consequently,
when Judge Welch was selected for that position he went into an office
manned and dominated by Democrats with a long record of adherence
to a system of political patronage. Here I should mention that the Pro-
bate Court is the one and only court in Missouri which has any patron-
age, in view of the large staff of employees who held office by virtue of
appointment by the judge. Shortly after Judge Welch took office he
called the employees together and issued to them the following statement:
The Amendment to Article VI of the Constitution of the
State of Missouri, "to provide for the establishment of a non-par-
tisan system of nomination, appointment and election of judges of
certain courts," adopted by the voters of the state on November 4,
1940, after providing for the appointment (in case of a vacancy)
of a Judge of the Probate Court for Jackson County by the Gov-
ernor from three names submitted by a non-partisan judicial com-
mission, provides in Section 6 as follows:
"No judge of any court of record in the state of Missouri
appointed to or retained in office in the manner prescribed herein,
shall directly or indirectly make any contribution to or hold any
office in a political party or organization or take any part in any
political campaign."
I occupy the position of judge of this court under this amend-
ment to the Constitution. Clearly, its spirit and its letter contem-
plate that the Probate Court shall be completely divorced from
party politics.
An enormous amount of the work of the Probate Court is
done by the clerk and deputy clerks. Under the laws of Missouri,
all employees in the office of the probate clerk of Jackson County
are hired by the judge and they hold their positions at his pleasure.
That this constitutional amendment contemplates that the
judge of the Probate Court shall be non-partisan as to the clerk's
office as well as in his work in the courtroom is too plain for argu-
ment. The prohibition against "directly or indirectly" making any
contribution to, or holding any office in, a political party or organ-
ization, or taking part in any political campaign, unquestionably
prohibits him from doing those things through employees in the
clerk's office. Under this Constitutional Amendment the office of
the Probate Court cannot legally be an adjunct of the Republican
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or Democratic or any other party; it cannot legally provide the
means of livelihood for precinct captains or any officers or workers
in a political organization. If the Constitution is to be complied
with the office must be completely divorced from political organi-
zations.
No person will be discharged or employed by this court be-
cause he or she is a Democrat or a Republican. But if such person
holds any office or is an active worker in a political party or organ-
ization, he or she cannot hereafter properly procure employment
in this office, and, if such a person be already employed, the resig-
nation of such person is requested unless he or she immediately
severs such political connections. And any person employed by the
judge of this court who contributes to a political party or organiza-
tion or who takes part in any political campaign will be requested
to resign.
Of course, the Amendment does not contemplate that the
probate judge or the employees in the clerk's office shall yield politi-
cal beliefs or be deprived of the right to vote or other rights of citi-
zenship. But it does contemplate that their right to employment in
the Probate Court shall rest wholly on merit and efficiency and
that they shall not hold office in or be workers for a political organ-
ization or take part in any campaign; they cannot hold office or
membership in or pay dues to a ward or other political club, they
cannot canvass precincts, or aid in the registration of voters or get-
ting them to the polls.
I desire to express my appreciation of the cooperation and
efficiency exhibited by you since I took office. The duties of key
positions occupied by many of you call for extensive training-
and some of you have had years and years of such training and
experience. I have no hesitancy in saying that if those of you in
such positions who are active in party politics will completely di-
vorce yourselves therefrom it will be to the public interest for you
to retain such positions as long as you are entitled to hold them on
a merit basis: but if you do not see your way clear to do so, I have
no choice in the matter. The law does not permit you to work both
in politics and the Probate Court.
After making the aforesaid statement, Judge Welch handed out
paper slips to all the employees, saying, "If' you intend to go along with
me and quit politics write 'Yes' on your piece of paper. If not, write
'No' and if you are undecided on what you are going to do, write that."
Every slip of paper returned contained "Yes." The Probate Court of
Jackson County is out of partisan politics and Judge Welch has retained
all of the employees of that office who are competent and who desire to
continue though they are of opposite political faith from Judge Welch.
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The first test of the elective feature of the Plan occurred on Novem-
ber 3, 1942, and produced some very interesting results. Although at
this election the State went Republican, the voters retained two Supreme
Court judges who had previously been elected as Dmocrats before the
Plan was established. The City of St. Louis likewise went Republican
but the voters retained seven judges on the Circuit Court, six of whom
had been elected as Democrats before the Plan was adopted and the sev-
enth, Judge Killore'n, who had previously been appointed by Governor
Donnell under the Plan and who was up for retention or non-retention
in office following the serving of his trial period. Jackson County went
Democratic but the voters there removed one circuit judge who had pre-
viously been elected as a Democrat before the Plan was approved, and
retained one judge who likewise had been previously elected as a Demo-
crat before the Plan was established, but who had made an outstanding
record on the bench.
With respect to the first test of the elective feature of the Plan and
particularly regarding the removal of one judge at this election, the re-
port of the Special Committee on Judicial Selection and Tenure of the
American Bar Association made at the 1943 meeting states as follows:
The fact not only that good judges are assured of tenure under
the A. B. A. plan, but that an unqualified judge can be removed
without too great difficulty, has allayed the fears of many that the
non-competitive election method would freeze in office all incum-
bents regardless of qualifications.
The judge removed ascended the bench first by gubernatorial
appointment. Under the old elective method he remained in office
ten years, despite the fact that he was regarded as a legal light-
weight, exhibited prejudice toward some lawyers and in certain
classes of cases, resulting in many changes of venue, and made selec-
tion of grand juries largely upon a political basis. At the first elec-
tion under the new plan his removal was accomplished. The bar
association as such did not participate in the campaign. The judge
was retired through the work of a small committee of lawyers and
laymen, which focused attention upon the issues, and at an expendi-
ture not exceeding $300.00.
Surely it may be said with fairness that the results so far in
Missouri strongly tend to demonstrate the practical effectiveness of
the A. B. A. Plan.
Some of the facts in regard to the judge removed can be found in
the records of these cases: State ex rel. Kansas City Public Service Co. v.
Waltner, Circuit Judge; and State ex rel. Massachusetts Bonding 4 Ins.
Co., et al. v. Bridgeman, Circuit Judge: Supreme Court of Missouri,
Division 2, March 25, 1943, 169 S. W. 2d 697.
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The second test of the elective feature of the Plan occurred at the
November 7, 1944, election. At this election there were fourteen judi-
cial candidates for retention in office under the Non-Partisan Court Plan,
four of whom were Republicans and the remainder Democrats. All of
these candidates had the endorsement of the bar and all of them were re-
tained in office. The striking fact about this last electiQn is, as was the
case in the first test of the elective feature of the Plan, that the party
affiliations of the judicial candidates under the Plan 'made no. difference
to the voters; otherwise, the four Republicans would have probably gone
out of office in view of the general victory in Missouri for the Democratic
party. Before the adoption of the Plan many an excellent judge, with a
fine record, was swept out of office on some question of policy which had
no bearing whatsoever on the judiciary, and frequently an inferior judge
was elected in his place. However, under the Non-Partisan Court Plan,
with the separate judicial ballot and with a judge running solely on his
record, with no opponent, the voters give special attention to the judicial
candidates and the latter are not necessarily affected by the voters' party
affiliations. This point can best be illustrated by the following editorial
which appeared in the St. Louis Globe-Democrat on November 10,
1944:
FRUIT OF NON-PARTISAN JUDGE BALLOT
Tuesday's election offers further proof of the non-partisan
value in Missouri's new judicial system.
Two Supreme Court judges, each with an excellent record,
sought election on the non-political ballot. One is a Democrat,
James M. Douglas. The other is a Republican, Laurence M. Hyde.
Both were returned to the bench by heavy majorities.
If this election had been according to the old method, with
Democratic and Republican nominees running against each other
for the two places on the court, probably Judge Hyde would have
been defeated in the general state victory of Democrats.
The judicial ballot ignores party ties and eliminates opposi-
tion. Candidates seek terms only on their records. As a result,
Missouri retains Judge Hyde and is assured continued service of a
justice well reputed in legal circles and qualified by experience for
the office.
Incidentally, Judge Hyde was the first man to be appointed
by a Governor to the Supreme bench under the court plan adopted
in 1940.
By way of illustrating the checks and balances of the Plan, it is in-
teresting to observe that although Governor Donnell, a Republican, made
the five appointments above enumerated, up to the time of the fifth ap-
pointment he had nothing whatsoever to do with the selection of the
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members of the Nominating Commissions who submitted the names of
the nominees to him, the lay members of said Commissions having been
appointed by Governor Stark, a Democrat; and the lawyer members
thereof having been elected by the bar. After the fourth appointment,
Governor Donnell named a lay member of the Appellate Nominating
Commission to succeed a lay member whose term had expired.
Although the opponents of the Plan have complained that Gover-
nor Donnell has appointed only Republicans to the bench, no one has
claimed that his appointees were not qualified. As explained, supra, in
every instance all the nominees were lawyers of outstanding character
and ability and Governor Donnell could not have made a bad appoint-
ment had he been inclined to do so. Furthermore, both the bar and the
public have highly commended the Governor's appointments. This is
strong proof that the Plan is working. Our objective is to place high
type, conscientious and able lawyers on the bench. Under the Court
Plan a judge chosen for the judiciary is not dependent upon, nor under
obligation to, the politicians because they did not select him in the first
instance. Consequently, whatever a judge's politics before being selected
for the judiciary, once he is on the bench he is independent of politics
and is not dependent upon the politicians in order to remain in office.
If a judge has a good record he is assured of long tenure in office, but if
his record is bad, a simple method is provided for removing him. Thus,
more better qualified men are and will be attracted to a judicial career and
the public is unquestionably the beneficiary of such a system.
The judges themselves like the new system and are appreciative of
the fact that they no longer have to indulge in political campaigns in
order to remain in office. In fact, they are specifically prohibited under
the terms of the amendment from taking part in any political campaign,
or, directly or indirectly, from making any contribution to, or holding
any office in, a political party or organization. Under the old system
the cost of being elected a circuit judge in St. Louis ran as high as $5,000
while the salary of such a judge is only $8,000 per annum. Now a judge
can devote his entire attention to the business of his court and does not
have to fear the so-called political lawyer. I regret to state that in many
instances such was not the case under the old political elective system.
In St. Louis some years ago, before the Plan was established, there was a
well-known Republican lawyer who wielded tremendous influence with
a majority of the local committeemen of the Republican Party and who
would boast to his clients that he elected the circuit judges-and from
some of the things that occurred, I believe he was truthful in his state-
ments.
Since the Plan became effective our litigants actually have been get-
ting better justice and the people have increased confidence in our courts:
or, putting it another way, the confidence of the people has been restored
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in our courts. Consequently, Missouri has taken a great forward step in
the improvement of the administration of justice; and its Non-Partisan
Court Plan is being urged as a national model of judicial selection and
tenure. Recently at a regional war meeting of the American Bar Asso-
ciation in St. Louis, the Honorable James P. Alexander, Chief Justice
of the Supreme Court of Texas, in stressing the necessity of improving
the nation's judicial system, spoke of the Missouri Plan as follows:
"Wherever I have gone I have found the bench and bar looking
with favor upon the system now being tried in this State."
Notwithstanding the successful operation of the. Court Plan, a cer-
tain minority group in the bar who put politics above the welfare of the
people have, ever since the Plan's adoption, attempted to have it repealed.
In fact, even before the Plan had functioned or been tested, a group of
these politically-minded lawyers in the Legislature succeeded in having
the Plan voted on again at the 1942 general election. However, in 1942
the Plan was sustained by almost twice as many votes as it obtained
when it carried in 1940. This same reactionary group made a vigorous
attack on the Plan in the recent Missouri Constitutional Convention, but
despite their repeated attempts to thwart the twice-expressed will of the
people, the Plan is retained in the new Constitution which will be sub-
mitted to the voters on February 27, 1945.4 By way of further proof
that the Non-Partisan Court Plan is working well, the new Constitution
extends the Plan's applicability to the courts of criminal correction in
St. Louis. Irrespective of whether the new Constitution is accepted or
rejected, the Non-Partisan Court Plan will still be a part of the Missouri
Constitution, it now being part of the present Constitution. Neverthe-
less, these attempts to sabotage the Court Plan only go to prove that the
organized bar must be constantly on the alert to retain the gains it has
achieved.
While the Missouri Plan may not be perfect, it is a decided improve-
ment over the old political elective system and has the confidence of the
people. We now have a system of judicial selection and tenure in Mis-
souri which will, in my opinion, remove our courts from politics as
nearly as possible and thereby insure a thoroughly qualified and inde-
pendent judiciary. Such a system is highly essential if our form of gov-
ernment is to prevail. The courts are agencies of last resort for the deter-
mination of our rights of freedom, liberty and justice; and the inde-
pendent and impartial administration of justice is our most important
bulwark against a breakdown in our democratic system of government.
*The new constitution was approved at this election.
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The Thirty-Fifth General Assemblyt
BY HON. ROBERT G. BOSWORTH*
The Thirty-Fifth General Assembly is not adequately bipartisan.
The Republican party has an overwhelming majority-over two-thirds
in both houses. This is 'not a healthy condition, because the preserva-
tion of the two-party system is essential. In spite of the fact that the
Republicans do have an overwhelming majority, the members of the
senate are of a very high type. They are better than the average of a
cross section of the state. With respect to the minority, their cooperation
can be had as long as they think we are trying to be fair.
There are far too many committees, and each member has too many
committee assignments. Every Republican is on six or seven committees,
and every Democrat on nine committees. This hampers the work, be-
cause it is impossible to schedule very many committees at one time. At
the early part of the session, the senate scheduled committee metings
during the morning hours and had its calendar during the afternoon.
This has worked very well.
To date, twenty-five senate bills have passed both houses and thir-
teen house bills have passed both houses. Two senate bills have been
vetoed by the governor. Seventy-two senate bills have passed the senate
and are hanging fire in the house.
In general, there are three classes of bills: (I) Ame.ndatory bills,
such as ten or twelve bills sent up by the Legislative committee of the
Denver Bar Association. (2) Policy measures-matters of state-wide
import or importance. These bills are usually called administration bills.
(3) Personal bills-suggested by various individuals to accomplish
various purposes. Of the bills passed by the thirty-fifth general assembly,
the most popular, particularly with lawyers who never did like the serv-
ice tax, is the bill which repealed the service tax, effective February 28,
1945. This bill is unique in that very seldom does a state ever repeal
a tax.
There are many important bills yet to come. Among these are the
health bills.
Another bill will move the department of accounts and controls
out of the treasurer's office, but it isn't yet determined whether it will be
placed in the auditor's office or kept as a separate office. The present
system of having it in the treasurer's office has not worked, and this is
recognized by the present treasurer, Homer Bedford, who feels that the
department should be taken out of his office. If the office does not go
tSummary of speech at Denver Bar Association March 5, 1945.
*Of the Denver Bar. State Senator from Denver, majority floor leader of the State
Senate.
DICTA
back to the auditor's office, there will be created a controller. One ques-
tion is whether or not this would cost more money. In this connection
it is noted that in 1941 there was created a department of revenue and
the office of director of revenue, which was a brand new office. The crea-
tion of this department and this office has saved the state lots of money.
The auditor still has plenty to do as a post auditor. The auditor should
audit county expenditures, which the auditor used to do, but doesn't now
do, and this should throw additional work into the auditor's office.
On educational lines, the bill providing for the continuance of
state aid to schools is of first importance. The question which has to be
determined is whether state aid should be based on school space or on
school population.
Another important proposal is the reorganization of the agriculture
department. It has been proposed that the director of markets be con-
solidated with this department
Another problem of great importance is that of the conditions in
the state institutions. The conditions in some of the institutions are
bad. Why they are bad, we do not know. The State Industrial School
for boys at Golden is in a run-down condition. Probably this is due to
political maneuvering and an enormous volume of publicity. This school
and the State Reformatory are junior and sub-junior schools for crime.
In connection with the operation of an institution, much depends on the
personal equation. The Industrial School for Girls at Morrison is a fine
school because it has a fine superintendent and staff. Because it is a fine
school and has a fine superintendent and staff, it has been able to get
more money out of the legislature to continue its work. It seems that if
you do a good job, you get the money to continue to do a good job, and
if you don't do a good job, you don't get the money to do a good job.
At the home for feeble minded at Ridge, the employees are clearly under-
paid. Meals are overwhelmingly in favor of the help. It is probably
necessary to feed the help well in order to get proper help, but there is
too great a difference between the meals for the help and for the inmats.
Another important bill is the industrial disease bill. At the present
time our workmen's compensation laws give no adequate coverage for
industrial diseases.
The question of salaries for state employees is a very large problem.
The civil service laws should have attention. The civil service commis-
sion, as now operated, is of doubtful benefit, but it should not be aban-
doned. Under civil service laws, the clerical worker has the protection of
a permanent job and safety from discharge for political reasons. In re-
turn for this protection, civil service employees should be willing to work
for lower wages than they would in industry. State employment is
making it very difficult for the employees, and for the state to get em-
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ployees. On the other hand, it should be noted that state salaries were
never reduced. Under the civil service plan, the plain stenographer would
receive $185.00 a month. After the war is over, salaries generally may
go way down, and yet the salaries of civil service employees will prob-
ably not be reduced.
One law which has passed both houses permits drivers to renew
their drivers' licenses by mail without taking an examination. This law
will expire July 1, 1947.
In connection with problems of service men, one bill permits the
proof of a will of a service man where all witnesses are in the armed
services and not available, by proving the signature of the testator.
Another bill would provide that powers of attorney given by a
person in the armed services would not be revoked except by actual no-
tice of death.
There has been unusual interest in amending the constitution and
consideration of the question of a constitutional convention. The call
for a constitutional convention was voted down in the senate. The Colo-
rado constitution is neither bad nor bulky. The senate feels that if a call
for the convention were placed before the voters, the voters themselves
would reject it. A constitutional convention should be called during
times of peace and not during times of war.
An amendment was before the general assembly to have four-year
terms for county officials, to be elected in off-presidential years.
An amendment has been presented to create a state board of educa-
tion of seven persons, to be elected by the voters for staggered terms of
six years each, this board to appoint a commissioner of education who
would replace the superintendent of public instruction.
Another amendment, known as the short ballot amendment, pro-
vides for the election of the governor, lieutenant governor and auditor,
and appointment by the governor, without reference to civil service, of
the attorney general, treasurer and secretary of state.
Another amendment would do away with the jackpot provision of
the old age pension amendment.
The secret ballot amendment, which would do away with the
numbering of ballots and provides that no ballot may be numbered or
marked so that it can be identified as the ballot of the person casting it,
has been passed by both houses and approved by the governor and wifl
appear on the ballot in 1946.
The fifteen-day limitation on introduction of bills would be done
away with by another proposal. Only about one-third of the bills in-
troduced have a body; the other two-thirds are introduced by title. Be-
cause of this situation, the supreme court would probably not throw
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away all laws created by bills introduced by title alone, but there is
serious doubt as to whether or not this complies with the constitutional
provision that all laws must be by bill. A title to a bill is not a bill.
Another proposal would give home rule to counties. There seems
to be no merit to this proposal.
Another proposal would eliminate county courts and justice courts
as constitutional courts, permitting the general assembly to make such
provisions for county courts and justice courts as it deemed proper.
Another proposal is for a four-year term for members of both
houses of the legislature. This is a violent change in our philosophy of
government.
Another proposal would give to persons over eighteen years the
right to vote. This is an amendment which grows out of war hysteria
and is backed by the argument that one old enough to fight is old enough
to vote. This is not a sound argument, as the best fighters are persons
who lack discretion, while in a voter, we want the greatest discretion.
Another proposed amendment would transfer all funds to the gen-
eral fund and would do away with all separate funds. In this connec-
tion, it is noted that the legislature may appropriate approximately
twelve million dollars a year or twenty-four million dollars a biennium
out of the state income of one hundred forty-four million dollars. One
hundred twenty million dollars income each biennium is already ear-
marked. This is a serious abdication of the legislature's power over the
purse strings.
These are some of the most interesting proposals -before the Thirty-
Fifth General Assembly and what will be done with them will not be
known until final adjournment.
Some Tips On Practicing Law... As Of 1945
By HUBERT D. HENRY*
Inheritance Taxes
Under H. B. 498, effective June 10, 1945, the inheritance tax
commissioner, rather than the county court, appraises the estate of the
decedent and assesses the inheritance tax. The commissioner must give
notice of the assessment to the executor, administrator, trustee or person
filing the inheritance tax application and must file in the court, if any,
under whose jurisdiction the estate is undergoing administration, a report
*Of the Denver Bar.
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of the appraisement of the estate and the assessment of the tax. Any
person dissatisfied with the assessment made, or tax fixed, may object by
written objection filed in the county court within ninety days after the
filing of the report of assessment. In case the inheritance tax commis-
sioner fails to make appraisement within one year after the filing of the
inheritance tax application, the county court may determine the value of
the estate and the amount of taxes. The inheritance tax commissioner,
rather than the court, may waive in whole or in part any interest, and
the inheritance tax commissioner, rather than the county court, grants
refunds of taxes erroneously paid. In the event the commissioner refuses
to grant in full a written request for reduction or waiver of interest, an
appeal may be taken within ninety days after the commissioner has given
notice by mail of his decision, to the county court.
The commissioner may, at any time after ninety days after his re-
port has been filed in the court, petition the court to enter judgment on
the assessment.
Every administrator, executor or trustee shall within three months
after the date of his appointment, or if no executor or administrator has
been appointed, within three months after death, every person in actual
or constructive possession of property of the decedent, or subject to the
inheritance tax, shall within six months after death file an inheritance
tax application. The commissioner may grant an extension of time for
filing the application, but in event the application is not filed within the
time required by law or the extended time, a fee of $5.00 is assessed.
The $10.00 fee for examination of safety deposit box or appraisal of
the estate is discontinued.
For non-tax estates the following fees are effective: On estates not
in excess of $300.00, no fee; on estates in excess of $300.00, but not in
excess of $2,000, $1.00; on estates in excess of $2,000.00, but not in
excess of $5,000.00, $5.00; on estates in excess of $5,000.00, but not
in excess of $10,000.00, $10.00; on estates in excess of $10,000.00, but
not in excess of $20,000.00, $15.00; on estates in excess of $20,000.00,
$20.00. When the total amount on deposit in a bank, or the total
amount owing by some one person, or the total value of securities in one
company, or the total value of property in the hands of one person does
not exceed $300.00, such deposit, debt, securities or property may be
paid, transferred or delivered without a release by the attorney general.
The attorney general may make such regulations with reference to waiv-
ing the provisions regarding release as he deems necessary and proper.
The lien of inheritance taxes upon property passed and transferred
exists for fifteen years from date of death.
Life estates and annuities are computed on a four per cent rather
than a five per cent basis.
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Probate Matters
H. B. 109, effective July 4, 1945, provides a method of electing to
take the statutory one-half of the estate or under the will for a surviving
spouse who is incompetent. Special administrators may be appointed
without notice. Personal property may be sold without. order of court
where the will contains a power of sale as to personal property. When
a notice to creditors is not published within the fifteen-day period re-
quired by law, the court may direct the publication of a notice to credi-
tors and may fix the time within which claims shall be filed. If a claim
is filed upon a written instrument, the written instrument may be with-
drawn upon order of court and substitution of a copy thereof. When
an estate is to be closed, a personal representative shall present to the
court for allowance all claims which have been approved by him and
which have not been allowed or disallowed. The clerk of the court shall
send notice by registered mail to all claimants whose claims have not been
allowed or disallowed.
H. B. 109 makes a noticeable departure concerning giving of notice.
It provides as follows:
" (a) If any person to whom is directed a citation [to attend
probate of will] issued pursuant to Section 50 of this Chapter, or
a notice [of sale or mortgage of real estate] issued pursuant to Sec-
tion 163 of this Chapter, or is a guardian ad litem, does not admit,
accept or waive service by an instrument duly acknowledged, or
enter his or her appearance, such citation or ntoice shall be served
on such person by personal service at least five days prior to such
hearing if he or she can be found in the State of Colorado; if he or
she can be found and served outside the State of Colorado, such
citation or notice shall be served on such person by personal service
or by mail at least ten days prior to the hearing; or if he or she
cannot be found and served within or without the State of Colo-
rado, or is unknown, such citation or notice shall be published at
least once a week during each of four successive calendar weeks, the
last publication being at least ten days prior to the hearing.
" (b) Whenever in this Chapter notice or citation is required
to be published at least once a week for four successive weeks or at
least once a week during each of four successive calendar weeks, the
publication of such notice four times, once during each week of
four successive calendar weeks, at least five days elapsing between
any two publications, and at least nineteen days elapsing between
the first and last publication, shall be a compliance with such re-
quirement for publication.
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"(c) Except as in this Chapter otherwise provided or per-
mitted, service and proof of service of any process, notice, citation,
writ or order of court, the taking of depositions, and all other pro-
cedure under this Chapter, shall be governed by the Colorado rules
of civil procedure then in effect with regard to actions in rem; pro-
vided, however, that such rules shall not be applicable to proceed-
ings during the administration of an estate for construction or in-
terpretation of a will, determination of the identity or status of a
member of a class, or for instructions, but in such cases, notice may
be given to such persons and in such manner as the court may
direct."
Under the above provisions, all notices in probate proceedings and
proceedings to determine heirship shall be published four times, as that
is the clear meaning of subparagraph "b". Also, it should be observed
that the method of serving a citation on probate of will or notice of
sale or mortgage of real estate is different from the present law. It should
also be noted that where personal service or service by mail cannot be
obtained, the published notice of probate of will is not the notice now
required, but is the publication of a copy of the citation itself.
Under S. B. 5, effective March 24, 1945, docket fees in all probate
proceedings are the same in all counties. The fees are as follows: Small
estates under Section 77, Chapter 176, 1935 CSA, $2.00; estates of
$500.00 or less, $7.50. In estates of over $500.00 a docket fee of
$15.00 shall be paid at the time of the filing of the first papers and in
addition thereto the following fees shall be paid on filing the inventory:
Estates of $1,500.00 and not more than $2,500.00, $10.00; estates of
$2,500.00 and not more than $5,000.00, $15.00; estates of $5,000.00
and not more than $10,000.00, $25.00; estates of $10,000.00 and not
more than $20,000.00, $35.00; estates of $20,000.00 and not more
than $30,000.00, $45.00; estates of $30,000.00 and not more than
$50,000.00, $60.00; estates of $50,000.00 and not more than
$100,000.00, $85.00; estates of $100,000.00, one dollar for each
$1,;000.00 or fraction thereof; caveats, $10.00; sale or mortgage of real
estate, initial fee, $5.00; in addition thereto, at the time of the issuance
of decree, a fee of $2.50 for each $1,000.00 or major fraction thereof if
the selling price or principal sum exceeds $1,000.00, but not to exceed
a total fee of $25.00; foreign wills, $7.50.
This law also provides for new fees in trust estates, mental cases,
copy work and certification.
H. B. 348, effective March 31, 1945, is in substance the uniform
revised veterans guardianship act. The principal change from the present
law is a provision permitting the court to authorize the purchase of a
home for the veteran ward, or his dependent family.
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S. B. 42, effective March 14, 1945, provides that upon the death
of a lessee of a safe deposit box, prior to the appointment of a personal
representative, the box may be entered in the presence of a representative
of the inheritance tax commissioner, an officer of the safe deposit com-
pany and a person reasonably believed to be an heir at law, devisee or
legatee of the decedent. An inventory of the contents of the box should
be made in triplicate, and if a will is found in the box, the will shall be
removed by the officer of the safe deposit company and forwarded to the
proper court.
Under H. B. 759, effective April 11, 1945, when the witnesses to
a will cannot be produced, and it appears from an attestation clause
which is made prima facie evidence of the facts therein recited, or by
other evidence that the will was executed according to law, the will may
be admitted to probate on proof of the signature of the testator.
Publication of Legal Notices
The rates for legal advertisements have been increased so that the
maximum rate is now 9c a line for the first insertion and 6c a line for
subsequent insertions, under S. B, 76, effective March 6, 1945. Under
S. B. 316, effective April 3, 1945, the ambiguous provisions of Chapter
136, Session Laws of Colorado, 1943 have been eliminated and rather
than publication in the county in which the subject matter is located,
the newspaper in which publication shall be made shall be published in
the county where such publication is required to be made by law or by
the rules of civil procedure or rules of the court applicable thereto. No
action shall be commenced after the expiration of six months from the
effective date of this act to set aside, invalidate or question any suit or
proceeding pending before the effective date of this act in which the legal
notice or advertisement shall be published in compliance with the law
or rules of civil procedure in effect prior to the effective date of Chapter
136, 1943 Session Laws.
Laws Relating to Real Property
Under S. B. 168, effective March 12, 1945, copies of tax receipts
may be procured from the county treasurer upon payment of 50c for a
receipt for the current year, or $1.00 for a receipt for a previous year.
Under S. B. 170, effective March 12, 1945, certificates of taxes due can
be obtained for a fee of $1.00. Under S. B. 171, effective March 12,
1945, no lien on real property created by tax certificates or certificates of
purchase issued or assigned to anyone other than the county, city, city
and county or district levying such tax shall remain a lien for a period
longer than fifteen years after the original issuance thereof. No tax deed
shall be issued other than to the county, city and county or district levy-
ing the tax on account of a tax certificate or certificate of purchase after
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fifteen years following the original issuance of the certificate in all unre-
deemed tax certificates or certificates of purchase upon which tax deed has
been issued which are more than fifteen years old shall remain in full
force for two years after March 14, 1945. Under S. B. 311, effective
April 3, 1945, a deed issued by a county treasurer becomes a source speci-
fically of title under the seven year statute of limitations of Section 146,
Chapter 40., 1935 CSA.
Special Laws Relating to Servicemen
Under H. B. 23, effective February 28, 1945, whenever a copy of
any public record is required by any agency of the government of the
United States to be used in determining the eligibility of any person who
shall have served in the armed forces of the United States or any depend-
ent or dependents of any person to participate in benefits for such person
or persons made available by the laws of the United States in relation to
such services, the official charged with the custody of such public record
shall provide the applicant for such benefits, or any person acting in his
behalf, or the representative of such agency, with a certified copy of such
record without charge. Under S. B. 153, effective February 28, 1945,
clerks and recorders of the various counties are directed to record dis-
charges of men and women who served in the armed forces of the United
States and who are now or may become residents of Colorado, without
charging any fees therefor. Under S. B. 318, effective April 9, 1945, a
written finding of actual death made by a duly authorized agent of the
United States may be received as evidence of death. Such a certificate
purporting to have been signed by a proper officer or employee of the
United States is prima facie deemed to have been made by a proper person
acting within the scope of his authority. Under S. B. 3 19, effective April
3, 1945, no agency created by a power of attorney given by a principal
who at the time of the execution is or afterwards does become a member
of the armed forces of the United States, or a member of the Merchant
Marine serving outside the United States, or a person outside the United
States in connection with the prosecution of the war, and having an offi-
cial status, shall be revoked or terminated by the death of the principal
as to the agent or any person who, without actual knowledge or notice
of the death of the principal, shall have acted in good faith in reliance
upon such power of attorney. An affidavit executed by the attorney in
fact setting forth that he has not received actual knowledge or actual
notice of the revocation or death, shall be conclusive proof of the non-
revocation or non-termination of the power. An official listing of "miss-
ing" or "missing in action" shall not be interpreted as constituting actual
knowledge or actual notice of death.
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Service Tax
Under S. B. 2 no service tax is collected for services rendered aftei
February 28, 1945.
Fifteenth Judicial District
The fifteenth judicial district, consisting of the counties of Baca,
Bent, Kiowa and Prowers, was created by S. B. 8, effective February 27,
1945.
Notaries Public
Under S. B. 90, effective March 1, 1945, notaries public within
any county of this state shall have power to administer all oaths and
take affidavits and depositions.
Procedure Before Public Utilities Commission
S. B. 29, effective March 14, 1945, makes several changes in pro-
cedure before the Public Utilities Commission. Persons practicing before
the commission should examine this act immediately.
Criminal Law
Under S. B. 412, effective March 14, 1945, fugitives from justice
in another state when apprehended in Colorado may be released upon
bond. Under S. B. 414, effective April 9, 1945, all persons who have
been convicted three times of felonies, assaults or conspiracies to commit
felonies, are habitual criminals and shall be confined in the state peniten-
tiary for the balance of their natural lives.
Women Jurors
*At the last election, women were given the right to serve on juries.
Under S. B. 75, effective April 5, 1945, the judge of the court shall have
the right to exempt from service persons whose presence is necessary for
the care of other persons and those persons upon whom such service
would work undue hardship, or who for other good causes request to
be excused, and members of a religious sisterhood of any denomination
following their professions.
Divorce Procedure
Under S. B. 367, effective April 4, 1945, process, the service
thereof, and practice and procedure in actions for divorce, separate main-
tenance and annulment shall be as may be now or at any time hereafter
provided by the rules of civil procedure. No trial of an action for divorce
shall be bad until after the expiration of thirty days from the filing of




Under H. B. 450, for taxable years beginning after December 31,
1944, the taxpayer may amortize bond premiums. Under H. B. 300,
effective April 5, 1945, and S. B. 327, effective April 4, 1945, changes
are made in computing depletion. Under S. B. 267 for taxable years
beginning after December 31, 1944, members of the armed forces may
exclude from gross income compensation received for active service not
in excess of $1,500.00 and all payments made to dependents of such
members by the United States Government.
Under H. B. 422, effective for taxable years beginning after De-
cember 3 1, 1944, in the case of a taxpayer other than a corporation, the
percentage of the gain or loss upon the sale or exchange of a capital asset
shall be 100% if the capital asset has been held for six months or less,
and 50% if the capitaI asset has been held for more than six months.
U,nder the same bill royalties are excluded in all taxable years beginning
after December 31, 1944, in the computation of the 2% surtax.
Escheats
Under H. B. 492, effective July 3, 1945, any person, corporation,
etc., having money in his bands in a fiduciary capacity and the said
moneys are unclaimed or the person to whom the person in possession
may lawfully pay the same, or the person who may be entitled thereto
is unknown or absent or fails to receive and properly receipt therefor,
may pay the moneys to the state treasurer, who must hold them for
twenty-one years. All county treasurers who hold any money under the
provisions of Section 144 of Chapter 45, 1935 CSA must pay these
moneys to the state treasurer within six months of the effective date of
the act.
GEORGE STANLEY HARVEY
One of Greater Boston's most distinguished, competent and re-
spected lawyers, George Stanley Harvey, was buried Saturday.
His death recalls a case in which a completely misinformed and
outraged public opinion did a grave professional injustice to him.
By law every accused man is entitled to the full protection of legal
counrel. If he does not or cannot obtain such counsel himself, the court
appoints it.
The court appointed Mr. Harvey as counsel for the notorious
Millen brothers.
His completely accidental connection with two of the vilest crimi-
nals in Massachusetts history did him irreparable damage as a lawyer.
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He was a martyr to his profession, martyred by a public misunder-
standing.
That other lawyers may not suffer the same fate, it must be stressed
that any lawyer may find himself counsel for the blackest criminal and
that such service is in obedience to the highest ideals of justice and is
not a stigma of disgrace.-(Editorial reprinted from the Boston Trav-
eler.)
September 12, 1944
To the BOSTON BAR BULLETIN:
I appreciate your interest in the editorial on George Stanley Harvey
which appeared recently in the Boston Traveler.
I was associated with Mr. Harvey from 1929 to 1942 and I worked
with him on the Millen case. The public remembers little and cares even
less about the personal risk and sacrifice of counsel in appearing for the
defence by appointment of the court to uphold the great traditions of
the bar. This editorial was a timely reminder.
The Millen trial lasted eight weeks. However, all told, we spent
fourteen months, preparing, trying, and carrying on the appeal of, the
case. Countless numbers of witnesses were interviewed, medical experts
were secured, and hundreds of legal precedents were read and studied
for citation in our briefs. While the case was on trial in the State court,
we carried on related proceedings in the Federal District and appellate
courts. The several briefs, pleadings and records covered hundreds of
printed and typewritten pages. Before and during the trial, we worked
sixteen to twenty hours a day for weeks at a time.
What did we get out of it? From the family and friends of the
family, heartrending tears. From the public, villifications and abuse on
the street and in hundreds of anonymous letters. Our law business
dropped appreciably. Indeed our time was taken up for months almost
exclusively with the case. For all of this, we never received a cent from
any source for our labors (except the compensation from the State men-
tioned in the next paragraph). Yet we were accused of receiving a
fabulous fee. We were accused of selling our souls to free the unworthy
defendants to enable them to prey upon society. Actually we never
wanted them free. We always admitted that they committed the crime.
We only offered a defence of insanity which, if successful, would have
taken them out of circulation in society for life.
It is true, the State did give us $1,000-that is $500 for each of
the two defendants whom we represented. But we did not keep that
money. We gave it to Governor Curley with a request that he divide it
equally between the four widows of the men who were slain by the
Millens.
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Mr. Harvey was never the same after that case. He began to ail
and never recovered.
I trust that the public, quick to scorn in the heat of passion, will
be quicker to accept the lesson expressed by this editorial and in so
doing atone for the wrong done to counsel who simply performed an
unpleasant but necessary duty. Very truly yours,
MEYER H. GOLDMAN.
THE LAWYER'S FEE
BY CLAUDE W. BLAKE*
Rastus Johnson was arraigned
Before the court one day,
Accused of stealing trousers
On the twenty-fourth of May.
"Ah never stole dem pants, Jedge,"
He said with face serene,
Ah never yet stole anything-
Dem pants I've never seen."
"Have you a lawyer?;' asked the Court,
As to the prisoner he spoke,
"No, sah, Yuh Honah," answered he,
"De fact is, Ah is broke."
A lawyer sitting close at hand
Forthwith appointed was
To represent old Rastus and
Defend him in this cause.
He labored most laboriously
His client poor to clear,
And when the trial was over
Did with joy the verdict hear.
Then Rastus, showered as he was
With much congratulation,
Went to his lawyer's office to
Express appreciation.
"Ah sho am thankful fob da wuck
And all de time yuh've spent,
An' if Ah had some money,
Ah would give yuh every cent;
But since Ah am so busted,"
He pursued with furtive glance,
"Ah was thinking'-Mistah lawyah-
How'd yuh like to have dem pants?"
*Of the Denver bar.
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